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L INTRODUCTION
The Reports Analysis Division (“RAD”) referred this matter to the Office of the General

Counsel (“OGC”) for enforcement. The issue in this matter is whether Michael Williams for
Congress and Steven R. Hicks in his official capacity as treasurer (collectively, the “Williams
Committee” or the “Committee™) violated the contribution limits of the Federal Election
Campaign Act of 1971, as amended, (the “Act”) by not refunding, redesignating, or reattributing
$458,824.35 in contributions that it received for a special election that never occurred. The Act

establishes maximum individual contribution amounts per election. As a consequence,
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contributions raised for an anticipated special election that is not held must be refunded,
redesignated, or reattributed to another election.

The Williams Commiittee raised $490,824.35 for special Senate elections in Texas that it

' anticipated would occur if Senator Kay Bailey Hutchison resigned from office. But Senator

Hutchison did not resign, and no special election occurred. In Advisory Opinion 2009-15 and in
two legal determinations that specifically involved the Williams Committee’s receipt and
ratention of these contribntions, the Commission concluded that thc Committee must refund,
rednsignate, or reatiributa any centributions; it received in anticipation of a specinl eleetion that is
not held.

Despite that guidance, the Williams Committee has failed to refund, redesignafe, or
reattribute $458,824.35 of the $490,824.35 in contributions it received for the special elections.
Accordingly, we recommend the Commission find that there is reason to believe that the
Williams Committee’s violated 2 U.S.C. § 441a(f) and authorize pre-probable cause conciliation.
II. FACTS

In October 2007, Senator Hutchison indicated that she had formed a committee to run for
Governor of Texas in the March 2010 primary and November 2010 general elections and that
she might resign from the Senate during hor gubernatorial ocampaign.! Had Senator Hutchison

resigned finm the Senate, a special election would have been conduoted on November 3, 2009,

May 8, 2010, November 2, 2010, ar on another date determined by the Govemor.?

On December 16, 2008, Williams filed his Statement of Candidacy (Form 2) and the

Williams Committee filed its Statement of Organization (Form 1) with the Commission. The

! Advisory Op. 2009-15 (White) at 1-2 (“AO 2009-15").

2 Also, if Senator Hutchison won the gubernatorial election in 2010, she would have resigned from the
Senate for the remainder of her term, and a special election would have been held. /d. at 2.
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Williams Committee received its first disclosed contribution on January 12, 2009.% The
Williams Committee then raised the following total contribution amounts that it designated for

the three potential special elections before it leamed that there would be no special election:

Anticipated Election Amount
Special Primary Election $458,824.35
Special Primary Runoff/ $32,000.00

Special General Elections*
TOTAL $490,824.35

In June 2009, Bill White, the Mayor of Houston submitted an Advisory Opinion Request
to the Commission. White asked whether he could accept and use contributions for a possible
future special or emergency election to replace Senator Hutchison.® On July 29, 2009, the
Commission concluded that, based on statements from Senator Hutchison and her agents, the
likelihood of a special election was sufficiently real so that White could accept contributions for
the anticipated special election.® But the Commission noted that if “the special election does not
occur, contributions designated for the special election must be refunded to the contributor. . .

unless the White Committee receives a written redesignation or combined redesignation and

»7

reattribution.

3 Michael Williams for U.S. Senate Comm., Amended April 2009 Quarterly Report at 32 (July 17, 2009).
‘ We have omitted a $2,400 contribution that the Committee refunded five days after receipt.

s Advisory Op. Req. at 4, AO 2009-15.

s AQO 2009-15 at 4-5.

7 ld at1.
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On March 31, 2010, Senator Hutchison announced that she would not resign from the
Senate, and thus there would be no special election.® The Williams Committee then refunded or
redesignated $32,000 in contributions it received for the antiéipated special general and special
runoff elections, but it retained $458,824.35 in contributions it categorized as “special primary”
election contributions.’

On June 17, 2011, RAD sent a Request for Additional Information to the Williams
Committee stating that it must refund ar redesignate the 2010 speciel primary election
contributions.'® On July 22, 2011, the Williams Conmittee responded that “based on [its]
understanding of the appropriate regulatory provisions, the Committee has cemplied with the.
Commission’s redesignation and refund requirements in conjunction with the Committee’s 2010
Senate activity.”"'

On December 13, 2011, OGC and the Office of Compliance (“OC”) presented the

following question to the Commission, pursuant to Directive 69: “whether a registered candidate

for an anticipated special election that never occurs may retain contributions designated for that

s See Press Release, Senator Kay Bailey Hutchison to Finish Term in Senate (Mar. 31, 2010) ar
http://www.hutchison.senate.gov/?p=press_release&id=107.

? At the time of Senator Hutchison's announcement, the Committee had $11,566 available in its 2010
“primary” account and also had outstanding obligations of $4,004 for what it called its “primary campaign.” See
Letter from Thomas J. Josefiak and Michael Bayes, Counsel to the Committee, to Bradley Matheson, Senior
Campaign Finance Analyst, FEC, at 2 (July 22, 2011). Additionally, the Committee had an outstanding $100,000
loan from the candidate for the “primary campaign” to which it wished these remaining funds be applied. Jd. at 2-3.

10 Id at 3.

n Id at 1. The Committse also:nated thai Williaras' Statement uf Candidacy for the special electiaa, unlike
that of the requastor in AO 2009-15, had been limited to the anticipated 2010 speciat electitee. Tho Committee
asserted that it solicitad funds solely for the 2010 election and that tha contrilastions in questian wera either
specifically designated for the 2010 special primary or non-specifically designated for the “next upcoming election.”
Id at2.
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election.”'? On February 6, 2012, the Commission voted 6-0 that the Williams Committee was
required to refund, redesignate, or reattribute the contributions designated in writing for the
anticipated 2010 Texas special election within 60 days of April 1, 2010 (when Senator Hutchison
announced she would not be vacating her seat).'* |

Three days after the Commission’s decision, RAD contacted the Williams Committee
concerning the Commission’s decision.”” RAD informed Committee counsef that contributions
specifically designated for the 2010 election that were spent before it became clear the election
wauld not occur “should hava been refunded oe redesignated within 60 days of that date.”"®

On February 15, 2012, the Williams Committee submitted a legal question to the
Commission.'® The Williams Committee identified the issue as “when a candidate raises funds
for an anticipated special election that subsequently does not occur, must a/l funds raised in
connection with that election be refunded or redesignated in writing, or is the candidate
permitted_ to spend some or all of those funds in connection with the anticipated special

election.”"’

1 Memorandum from Patricia Carmona, ef al., to FEC Commissioners, LRA 872, at 1-2 (Dec. 13, 2011)
(“Diroctive 69 Memo™).

1 Certification, LRA 872 (Feb. 7, 2012). The Commission also determined that “the Committee was
permitted to treat contributions that were not designated in writing for any particular election, or those non-
specifically desipimted in writing for ‘thie next upcoming electiun,’ as coutribdtions made in connection with tha
2012 Texed Senate primary election.” /d. (emphasis added).

1 RAD Referral, Attach. 4, at 1.

13 I1d. at 2. RAD provided the Committee with the Directive 69 Memo as well as the Certification of the
Commission’s vote. See Memorandum from Christopher Hughey, Deputy General Counsel, FEC, to FEC
Commissioners, LRA 872, at 3 (Mar. 19, 2012) (“Legal Consideration Memo™).

16 See Policy Statement Regarding a Program for Requesting Consideration of Legal Questions by the
Commission, 76 Fed. Reg. 45,798 (Aug. 1, 2011) (establishing a method for the public to submit legal questions to
the Commission in certain circumstances).

1 Michael Williams for Congress, Request For Consideration of Legal Question by Commission Pursuant to
Notice 2011-11, at 2 (Feb. 15, 2012) (emphasis in original).
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The Williams Committee gave five reasons why it should not be obligated to refund,
redesignate, or reattribute “all”” contributions for a special election that does not occur: (1) that it
would be inequitable to require a candidate for an 'anticipated special election to choose between
attributing activity to the next regularly scheduled election—as the Committee implies Mayor
White disingenuously did—or declare candidacy for a special election at risk of refunding
contributions should the anticipated special election not occur;'® (2) that the Commission
addressed an anticipated spocial election in a previons matter, Advisory Op. 2006-22 (Wallace)
(“AO 2006-22"), but did not state that the contributions should be rofunded if the election did not
occur;'9 (3) that the Commission permits candidates in states where unnpposed candidates do not
appear on the ballot to raise and spend contributions;?? (4) that AO 2009-15 recognized that the
special election here likely would occur so that potential candidates could not await “certainty” |
before commencing their campaigns;?' and (5) that treating contributions for an anticipated
special election that does not occur the same as contributions for a future general election that
must be refunded under 11 C.F.R. § 110.1(b)(3) leaves candidates “in legal limbo and unable to

spend any funds at all” and, as such, Section 110.1(b)(3) is inapplicable.?

" See id. at 4. The Committee noted that Mayor White’s committee was permitted to terminate in November
2010 without refunding the contributions he received and spent for the special election. White registered as a
candidate for the 2012 election and contributions to him were designated for the 2012 senate primary election, an
actual election that in fact occurred. Accordingly, his committee did not violate the Act’s contribution limits.

19 See id. (citing AO 2006-22). In AO 2006-22, the Commission concluded that an individual who raised and
spent money for an anticipated special election (a nominating process) was a candidate even though it was unknown
at the time whether the election would occur. The Commission did not address the candidate’s obligations with
regard to the contributions if the election did ot occur.

2 See id. (citing 11 C.F.R. 110.1(j)(2)-(4) and various advisory opinions).
2 See id. at 4-5.
2 See id. at 5-6.
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In response to the Committee’s request, OGC recommended that the Commission
reaffirm the conclusions that the Commission had reached on February 6, 2012, regarding the
Directive 69 Memo.2 OGC made this recommendation because: (1) the Commission had
already concluded in AO 2009-15 that contributions raised for a special election that does not
occur must be refunded, redesignated, or reattributed; (2) the authority that the Committee cited
did not address the issue raised; and (3) the Committee’s contentions eonflicted with the
Commission’s conclusions in AO 2009-15.2 The Commission “decided by a vote of 6-0 to
reaffirm the canclusians the Commission made in this matter on Fobruary 6, 2012,” that the
Committee .must refund, redesignate, or reattribute all contributions it received for an anticipated
special election that did not éccm.zs

~ In Response to the Commission’s notice of this RAD Referral, the Committee adopted its
prior arguments and positions.?® It also asserted that the material facts in this matter were
distinguishable from those in AO 2009-15, that this matter presented a novel question of law,
and that new rules may not be created through the enforcement process.?’ According to the
Committee, the recommendations in the Directive 69 Memo and, by extension, the
Commission’s decisigns, are “not warranted under existing law” and “impose[} a new rule of law

on & commiitee without any prior notice.”?® The Committee requested that the mmiter be

a Legal Consideration Memo at 7.

u Id at4-7.
s Certification, LRA 872 (Apr. 12, 2012).

% Letter from Thomas J. Josefiak and Michael Bayes, Counsel to the Committee, to Jeff Jordan, OGC, at 2
(July 20, 2012) (“Referral Response™).

n Id at 2-4.
= Id até.
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dismissed immediately because “[n]o applicable authority or precedent exists on which a reason
to believe finding could be based.”?’
III. LEGAL ANALYSIS

The Act provides that “no person shall make contributions . . . to any candidate and his
authorized political committees with respect to any election for Federal oftice which, in the
aggregate, exceed [$2,400,]° end that no candidate or political comraittee shall knowingly
accept an excessive contribution.’ The plain language of the Act also provides that the limits
“shall apply separately with respect fo each election[.]"*

Respandents assert that Williams was entitled to retain contributions for what the
Respondents called the “2010 Special Primary.” But it is indisputable that no such election was
held, and the Commission unanimously decided in AO 2009-15 that the Act does not permit
candidates to raise and keep funds for an anticipated election that does not occur: “If the White
Committee raises money for a special election, and the special election does not occur,
contributions designated for the special election must be refunded to the contributor . . . unless
the White Committee receives a written redesignation or combined redesignation and

reattribution,”**

29 d
%0 2 U.S.C. § 441a(a)(1)(A) (emphasis added).

i 2 U.S.C. § 441a(f).
32 2 U.S.C. § 441a(a)(6) (emphasis added).
» AO 2009-15 at 7. The Committee’s contantinn that, in AO 2009-15, the issue of “what to do with funds

designated for an election that never occurs was not presented in a context that required serious consideration” is
baseless. Resp. at 4. In Question 4, the requestor directly asked about -- and the Commission directly addressed --
the disposition of contributions raised for the special election in the event that no special election occurred.

A0 2009-15 at 3, 7-8.
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After considering the Committee’s arguments, the Commission has twice unanimously
affirmed its guidance in AO 2009.>* Despite these clear and unanimous Commission
determinations that the Committee may not retain contributions it- received for an election that
did not occur and must either refund, redesignate, or reattribute those contributions, the
Committee has retained approximately $458,000 in contributions for an election that never
occurred.

The Committee now argues that requiring it to refund or redesignate contributions for an
election that never occurred is tantnmount to creating a new rule through the enforcement
process.® This argument also falls short.

The Committee’s argument that the Commission’s interpretation of the Act constitutes
retroactive rulemaking is “nothing more than a claim that the Commission lacks power to
enforce the standards of the Act in this proceeding.”*® But the Commission has a responsibility
under 2 U.S.C. § 437c(b)(1) to seek to civilly enforce the Act’s provisions,37 including through
adjudication in the enforcement process. “[W]here legal consequences hinge upon the
interpretation of statutory requirements, and where no pre-existing interpretive rule construing
those requirements is in effect, nothing preveats the agency from acting retroactively through

adjudication.”*® The Supreme Court has therefore refused to impose a “rigid requiroment® that

u Certification, LRA 872 (Feb. 7, 2012); Certification, LRA 872 (Apr. 12, 2012).

i Referral Resp. at 3 (citing 11 C.F.R. § 112.4(e), which states that “[a]ny rule of law which is not stated in
the Act . . . or in a regulation duly prescribed by the Commission, may be initially proposed only as a rule or
regulation pursuant to procedures established in 2 USC 438(d)”).

3 SECv. Chenery Corp., 332 U.S. 194, 203-204 (1947).

7 2 U.S.C. § 437c(b)(1).

» Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 224 (1988) (Scalia, J., concurring) (citing NLRB v. Bell
Aerospace Co., 416 U.S. 267, 293-294 (1974) overruled on other grounds by NLRB v. Hendricks County Rural
Elec. Membership Corp., 454 U.S. 170 (1981), and SEC v. Chenery Corp., 332 U.S,, at 202-203).
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agencies are limited to formal rulemaking when fulfilling their important “function of filling in
the interstices” of the statutes they administer; agencies may Qo so through case-by-case
adjudication.®

In sum, in our view, the William’s Committee’s effort to reargue its case fails. Their
reargument falters in the face of the plain language of the Act, a clear Advisory Opinion, and two
legal deterrinations rendered by the Cornmission in this matter. The Commaittee’s failure to
refund, redesignate, or reattribute $458,824.35 of the $490,824.35 in centributions it received for
the _special elections that did not take place provides abundant reason ta believe that that the

Williams Committee’s violated 2 U.S.C. § 441a(f).

3 SEC'v. Chenery Corp., 332 U.S. at 202-203 (agencies “must retain power to deal with the problems on a -
case-to-case basis if the administrative process is to be effective. . . And the choice made between proceeding by
general rule or by individual, ad hoc litigation is one that lies primarily in the informed discretion of the
administrative agency™); see also Shays v. FEC, 511 F.Supp.2d 19, 25-6 (D. D.C. 2007) (“the decision of whether to
proceed through case-by-case adjudication or by general rulemaking lies largely within the agency’s discretion™).
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V. RECOMMENDATIONS

1. Find reason to believe that Michael Williams for Congress and Steven R. Hicks in
his official capacity as treasurer violated 2 U.S.C. § 441a(f).

2. Approve the attached Factual and Legal Analysis.
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3. Enter into pre-probable cause conciliation with Michael Williams for Congress
and Steven R. Hicks in his official capacity as treasurer.

4, Approve the appropriate letters.

A/OJM:»G{’ZZOIZ BY:

Date

Attachments:

Anthony Herman
General Counsel

bye
_g.jgj._&u?@e
Daniel A. Petalas

Associate General Counsel

W /LS

Mark D. Shonkwiler
Assistant General Counsel

Michael A. Columbo
Attorney

Advisory Opinion 2009-15 (White)
Memorandum from Patricia Carmona, ef al., to FEC Commissioners, LRA 872

(Dec. 13, 2011).

Memorandum from Christopher Hughey, Deputy General Counsel, FEC, to FEC
Commissioners, LRA 872 (Mar. 19, 2012).
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

July 29, 2009

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

ADVISORY OPINION 2009-15

Barry Hunsaker, Treasurer
Bill White for Texas
P.O.Box 131197

Houston, TX 77219-1197

Dear Mr. Hunsaker:

We are responding to your advisory opinion request, on behalf of Bill White for
Texas (the “White Committee”), concerning the application of the Federal Election
Campaign Act of 1971, as amended (the “Act”), and Commission regulations to the
raising and acceptance of contributions for a special election that may not occur. The
Commission conclndes that the White Committee may accept contributions for the
Senatorial primary and general elections to be held in 2012 in Texas, and may currently
accept contributions for a special or emergency election or runoff in 2009 or 2010 that
has not been scheduled and may not occur.

Background

The faots prosented in this advisory epinion are based on your letter received on
June 12, 2009, and on reports filed with the Commission.

Bill White is currently the mayor of Houston, Texas. The White Committee is
Mayor White’s principal campaign committee for election to the United States Senate
from Texas. The White Committee registered with the Commission on December 12,
2008. On December 15, 2003, Mayor White filed a Statement of Candidacy with respect
to the 2012 Senate race. If a special or emergency election is called before 2012 to fill a
vacancy in the Senate seat, Mayor White intends to be a candidate in that election.

Currently, Senator Kay Bailey Hutchisan holds the Senete seat that will be
contested in the 2012 primary and general elections. However, Senator Hutchison has

Attachment C

Page 1 0of 9
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stated publicly that she will not be a candidate for re-election in 2012, and she has
forrned @ committee under Texas law to reise fimds ¢z ran for Governor ef Texas in the
2010 March primary aad November general elections. Senator Hutchison has discussed
the possibility of resigning from the Senaie during the caurse of har gubemaiorial
campaign.?

Under the Texas Election Code (the “Election Code”), if Senator Hutchison
resigns from the Senate before her term expires, a “special election” to fill that seat may
be scheduled for November 3, 2009, May 8, 2010, or November 2, 2010, depending on
the timing of the resignation. Election Code §§210.023 and 3.003. It is also possible that
the Governor may schedule an "emergency election” on another date to fill the vacancy if
the Governor determines that an emergency exists. Election Code §41.0011. The
Governor has considmable discretion in dacicdng whather to call such aa election, and it
is not currently possiole to predict whether ke would do so.’

A special election to fill a U.S. Senate seat would net be conducted as a party
primary, but as an election in which candidates from all parties appear on the same ballot,
with party affiliation indicated. Election Code §203.003. If no candidate receives a
majority, that election is followed by a runoff election between the two candidates
receiving the most votes in the first election.

, Regularly scheduled party primary and general elections for the Senste seat will
be held in 2012. If no candidate eeesives a mojority in the party primary, a runoff will be
held. It is thus conceivable that Mayor White could be a candidate in up to five elections
for the same U.S. Scnate seat between now and November 2012: a special election in
2009 or 2010, a runoff for that election, the 2012 Democratic party primary, a primary
runcff, and a general election in November 2012.

Questions Presented’

1. If a contributor makes an undesignated contribution to the White Committee of
$2,400 or less, and a special Senate election is subsequently scheduled after that
contribution is marie but befare the March 2012 Senate primary election, would that
undesignated contribution be available to the White Committee to use for the special
Senate election?

2, May the White Committee accept a contribution of up to $4,800 from an
individual before a special Senate election is scheduled if the contributor (i) designates
up to $2,400 for a special Senate election if one is held, or for the 2012 primary election

; Gamboa, Suzanne, “Texas senator won't sun for re-election,” USA Today, October 16, 2007.

Id
3 The term “special élection” Is used throughout the remainder of this advisory opinion to refer to either a
special or emergency eiection.
* These questions use the $2,400 per person per election contribution limit in place for thé 2009-2010
election cycle. That amount may be adjusted for inflation in the 2011-2012 election cycle. See generally,
2U.S.C. 441a(b).

Attachment C
Page 2 of 9
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if there is no special Senate election; and (i) designates up to 32,400 for either a runoff
electior: following the special Senate vlection if a runoff is held, or to the 2012 general
election if there is no such rumoff?

3. With respect to a contribution that exceeds $2,400 and that is made before any
special electian is schedulad:

(a) Is the contribution properly designated if the contributor uses a form stating
that “Federal Election Law allows individuals to donate up to $4,800; $2,400
Jor the first election and $2,400 for any subsequent election” and there is no
other designation languuge provided?

(b) Is the cuntribution designated to the 2012 primary and/or 2012 general
election pursuant to a form described in question 3(a) properly redesignated
ta the special and/or runoff election if tha Whire Committee provides the
contributor a farm letter, such as the one'attached as Appendix D in the
Request, stating that the White Committee is designating 32,400 for “the first
election” and the remaining amount for “the second election in which Mayor
White participates’'?

(c) If the notice of redesignation described in questior: 3{b) relating to a special
election and possible runoff election is not effective as to a special election
and possible runoff election, will the notice of redesignation nevertheless be
effective as to the primary and gimeral electiows of 2012?

(d) If the notice of redesignation is effective as to the 2012 primary and general
elections, may the White Committee use the contribution for a special election
and, if one is required, a runoff election if special election is called before the
2012 primary election occurs?

4. If the White Committee raises money for a special election, and for a runoff
Jollowing a special election, ard the zpecial election or runoff does not occur, what may
the Committee do with the money?

3. How should the White Committee report desigriated contributions if the answer to
Questian 2 is yes, and redesignated cantributians if the answer te Question 3 is yes?

Legal Analysis and Conclusions

1. If a cantributor makes an wndesignatac contribution to the White Cammittee of
82,400 or less, and a special Sencie election is subsequently scheduled after that
contribution is made but before the March 2012 Senate primary election, would that
undesignated contribution be available to the White Committee to use for the special
Senate election? .

Attachment C
Page 3 of 9



120442441320

A0 2009-15
Page 4

Yes, an undesignated contribution of up to $2,400 would be available to the
White Committee to use for the Senate special election that is called after the contribution
is made.

Contributions by a person other than a multicandidate committee to a Federal
candidate’s authorized committees are limited to $2,400 “with respect tn any election.”
11 CFR 110.1(b); 2 U.S.C. 441a(a)(1)(A) and 441a(c). Commission regulations state that
“with respect to any election” means: (1) in the case of a contribution designated in
writing by the contributor for a particular election, the election so designated; and (2) in
the case of a contribution not designated in writing by the contributor, the next election
for the Federal office after the contribution is matle, 11 CFR 110.1(b)(2). Under the
circumastarces described, a special election that has been called would bo tlie next Federal
election ofter the undesifmated contribution is made. Therefore, the undesignated
contribution muy be uged for thut electiun (but is subject to the mpniting requirements sei
forth in the answer to question 5).

2. May the White Committea accept a contribution of up to $4,800 from an
individual before a special Senate election is scheduled if the contributor (i) designates
up to $2,400 for a special Senate election if one is held, or for the 2012 primary election
if there is no special Senate election; and (ii) designates up to $2,400 for either a runoff
election following the special Senate election if a runoff is heid, or to the 2012 general
elaction if there is no such runoff?

Yes, contributions may be designated in tha alternative, under the circumatances
as sot fonth in question 2. The White Committee may accept up to $2,400 from an
individual contributor for the 2012 primary or, in the alternative, a special election that
has not yet been scheduled. The White Committee may also accept up to $2,40Q from
that same individual contributor for the general election in 2012 or, in the alternative, for
a runofY for a not-yet-declared special election.

Commission regulations provide for the designation of a conuibution for “a
patticular election.” See 11 CFR 110.1(b)(2), (3), and (4). Such u designated
contribtition nhust nat emase the contributor to exceqd the contribution limits at 2 U.S.C.
44]a(a)(1) with respect to the particular election, and contributions designated for an
election that has already occurred may only be accepted to the sutent such contributians
do not exceed the committee’s net debts outstanding. See 11 CFR 110.1(b)(1) and (3)(i).
Thus, for an authorized committee to accept a designated contribution of $4,800, which is
$2,400 in excess of the per election limit, the contributor must clearly state in writing that
$2,400 is designated for one particular election and $2,400 is designated for another
particular election, either on the check (or other negotiable instrument) or in a writing
accompanying the contribution.

The Commissian concludes thut designatios fon the spucial electiom wmd for the
runoff would qualify as refcrences to “a pasticular election.” Although the desigreiticns
present thase perticular elactions in the siternative (i.e., (1) the speeial election if held
before 2012 and, if not so held, the 2012 primary; or (2) the special election runoff if
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held before 2012 and, if not so held, the 2012 general election), the specific use of the
contribution will be clear to both the Committee and the centrilsator based on
circnm:stances that will be @ matter vl public rocord: ticat the Gdvernor would have to ehll
a special electicn following tha resignation of Senator Hutchinson.

Moreover, the likelihood of the occurrence of a special election is sufficiently real
in this situation. Based en statements from Senator Hutchison and her agents, Mayor
White is presented with a strong possibility that Senator Hutchison will resign before the
gubernatorial primary or gubernatorial general election as well as a certainty that she will
resign by the end of 2010 if she is elected Governor.’

Thus, the White Committee may use the described designations to accept up to
$2,400 for the special election and up to $2,400 for the runoff to that election. The White
Committee mnet uae an aceaptable accounting methed to distinguish between the
contributions recaived far eanh of the two electians, e.g., by designating separate bank
accounts for each election or maintaining separate books and records for each election.

11 CFR 102.9(e)(1).

The designations described in question 2 would be treated as designations for the
special election or the runoff to that election at the point that Senator Hutchison
announces her resignation and Mayor White becomes a candidate in a special election
called by the Governor. At that point, the contributions can no longer be cousidered to be
desigaatod for the 2012 rogularly scheduled elcctions. After the ead of any pre-2012
electiens (apecial or mnoff} in which Mayor White actunily participntca as a candidata,
the White Committee may use unusad surplus funda (as determined by use of a
reasonable accounting method under 11 CFR 110.3(c)(4)) for the 2012 primary election.

3. With respect to a contribution that exceeds $2,400 and that is made before any
special election is scheduled:

(a) Is the contribution properly designated if the contributor uses a form
stating that “Federal Election Law allows individuals to dorate wp to
34,800; 32,400 for the first election and $2,400 for any subsequent
election” and there is no other designation language provided?

Yes, any such contribuatian is properly designated. If at the time the contribution
is made Senator Hutchison has not resigned, na special or runoff election has been called,
and the possibility of a special or runoff election is not even mentioned in the forms,
current contributors who use the form described in question 3(a) must conclude that the
“first election” referenced in the forms means the 2012 primary, and the “second

$ See Advisory Opinion 2006-22 (Wallace) (where the Commission concluded that an individual raising
and spending funds for his candidacy was considered a Federal candidate even at a time wiren the question
of whether ¢he relevant special nominsding process would be held was subject te sourt rulings that had not
g'et been meds). .

The Committee must not spend funds designated for the runoff election unless Mayor White participates
in the runoff as a candidate. See 11 CFR 102.9(e)(3).
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election” means the 2012 general election. Accordingly, barring any further instruction
from & contributor, the first $2,400 eontributed would be designated for the 2012 primary
electian. Any remaining amount up to $2,400 wonit likewise be comsideret designatt:d
for the 2012 general elaction. See 11 CFR 110.1(b)(2) and (4).

() Is the contribution designated to the 2012 primary and/or 2012 general
election pursuant to a form described in question 3(a) properly redesignated to
the special and/or runoff election if the White Committee provides the contributor
a form letter, such as the one attached as Appendix D in the Request, stating that
the White Committee is designating 32,400 for “the first election” and the
remaining amount for “the second election in which [Mayor White]
participates”?

No, any contributions designated for the 2012 primary and/or general election are
not properly redesignated to the special and/or runoff election by the form letter
described in question 3(b). Once a contribution is dosigmated to 2 particulac election, it
cannot be presumptively redesignated to another election, which is what the form letter
attached as Appendix D in the Request purports to do. See 11 CFR 110.1(b)(5)(ii)(B)(2)
and (C)(2). Thus, in order to use funds received in response to the wording of the form
described in question 3(a) for a 2009 or'2010 special election or runoff, the White
Committee must first obtain written redesignetions from the contributors for the special
election or runoff in accordance with 11 CFR 110.1(b)(5)(ii)(AX(7) und (2).

(c) If the notice of redcsignation described in question 3(b) relaiing to a special
election and possible runoff election is not effective, will the motice of
redesignation nevertheless be effective as to the primary and general elections of
2012?

Given that the Commission has already concluded in answering question 3(a)
above that the language in the forms would result in the proper designation of the
contributions for the 2012 primary and general elections, this question is moot. The
White Committee would not need to redesignate contributions that already are properly
designated. If the Request is asking whether the White Cinn:nittt:e may use the notice of
redesigrmtion desrribed in question 3(b), such as the ane attachad aa Appendix D in the
Request, to redesignate cantributions that already are designated, the answer remazins the.
same as the answer to question 3(b). Contributions that already are designated must be
redesignated by obtaining a writing from the contributor; simply issuing a notice to the
contributor, such as the one attached as Appendix D, will not suffice. See 11 CFR
110.1(b)(5)(ii)(A)(7) and (2).

? Although Commission regulations only specifically address redesignation of excessive comtributions,
nothing in the Commission’s negulations is intended to suggest that political committees may not seek
redesignation of contributions that are within the contribution limitations and restrictions. See 11 CFR

110.1(b)5)()NA}D)-
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If, on the other hand, the Request is asking whether undesignated contributions
that exceed the per-elcction contribution limit may be presumptively redesignateu
between the 2012 primary and geneml elentlons, then tire answer is cuntingent on
wheiher # spocial and/or rureff elsction am: callad, sisce die nzdesignatian langusge
contained in the notice ettached as Appendix D of the Request ia contingent on that fact.
In the cvent the special and runaff eluctions are not called, the form letter wanld
constitute an effective presumptive redesignation pursuant to 11 CFR 110.1(b)(5)(ii)(B)
and (C), since the letter states that the White Committee is designating a certain amount
to the primary election (in the event a special election is not called) and a certain amount
to the general election (in the event a runoff election does not occur).

(d) Xf the notice of redesignation is effeotive as to the 2012 primary and general
elections, may the White Committee use the contribution for a special election
and, if onc is seqwired, a runoff elertion if special electian is called before the
2012 primary election occurs?

If the White Committee wishes to use contributions that have been designated for
the 2012 primary and general elections for a 2009 or 2010 special election or runoff once
the special election is called, the White Committee must first obtain written contributor
redesignations for the special election or runoff in accordance with 11 CFR
110.1(b)(5)(ii)(A)(1) and (2).

4. If the White Conunitiee raivec eroney for a special éicetion, nxd for u runoff
Jollowing a special electton, and the special election or runoff does not occur, what may
the Committee do with the money?

If the White Committee raises money for a special election, and the special
election does not occur, contributions designated for the special election must be
refunded to the contributor within sixty days of the last date that a special election may be
scheduled under Texas law, unless the White Committee receives a written redesignation
or combined redesignation and reatttibution. 11 CFR 110.1(b)(3)(i)(C); see Advisory
Opinion 1992-15 (Rasso) (concluding thut the 50-day periad begina to run on the date
that the cotamittee “hes actual notice cf thie need to obtain redesigmetions . . . e refurd
the contritintion[s]”").

Similarly, although the Committas may accept contributions designatad for the
runoff once it is apparent that a special election will occur, it may not use those
contributions unless Mayor White participates in the runoff as a candidate. See Advisory
Opinion 1982-49 (Weicker) (recognizing that accepting contributions for an election at a
time before the necessity of such an election is determined is analogous to accepting
general election contributions before the primary election). Contributions designated for
an election thiit does not ocour, or in which o ptrson is not a eardidate (for exumple,
where 8 asndidaie has lost tke primary and is hence ot ruoning in the gencenl eleetinn),
must be refunded, redesignated for anather electica in which the candidate has
participated or ia participeting in accordance with 11 CFR 110.1(b)(5), or tedesignated
and reastributed to anntber comributor in accordance with 11 CFR 110.1(k)(3). See
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11 CFR 102.9(e)(3), 110.1(b)(3)(i), and 103.3(b)(3), and Advisory Opinions 1992-25
(Owens), 1986-17 (Green), and 1982-49 (Weicker). Thus, if Mayor White loses the
special election, or if any camlidate receives a majority in the special election (and
therefore thren: is no speciat rmmaff eleatinn), contributions deaigneted for ehn special
election runoff must be refunded to the cantribttar within cinty deys of the specinl
election unless the Whitc Committze seceives a writton redesigimtion or combined
redesignation and reattribution. 11 CFR 110.1(b)(3)(i)}(C).

S How should the White Committee report designated contributions if the
answer to Question 2 is yes, and redesignated contributions if the answer to Question 3 is
yes?

In reporting contributions acoompanied by the wrltton statements desoribed in
question 2 that are received before a special election is scheduled, the White Committee
must check a box on Schedule A indicating either a “Primary” cantrihutiair or e
“General” eontribution for the 2012 nleetions and includc a mema text stating either
(1) “Designated for special or emergency etection if scheduled before 2012 or
(2) “Designated for special or emergency election runoff if scheduled before 2012.”

Such reporting reflects the use of the contributions as they are intended by the contributor
at the time the contribution is made. If Senator Hutchison announces her resignation, and
Mayor White becomes a candidate in a special election called by the Governor, the White
Committez must inform the Ceminission thdt the centributiens are considercd to be
designated for the spacial elestion or the runoff eitction. Normally, witen ine designation
of a amtribution hee been changed, the eaiitical comenittee must discloae the
redesignaticm on the repert covering the period im which it received the redesignation,
including & szemo entry fer ecoch contribution that indieates when the Commnittee received
a new designstion from the contributor. See 11 CFR 104.8(d); see also Instructions for
FEC Form 3 and Related Schedules, p. 9. Under the eircumstances presented, where the
White Committee is attempting to deal with uncertainty as to the proper way to designate
contributions in an unusual electoral situation, the Commission considers it to be
sufficient for the White Committee to file amended reports, simply indicating the proper
designations of the contributions. The Commission recommends that to avoid any
confusiun, the Whito Committee include memo text spevifically referencing this advisory
opinaun.

Furtier, the Commissioa must also be informed of any changes-to the potential
use of undesignated contributions received pursuant to guestion 1. The White Committee
should similarly file amended reports for these contributions once a special election is
called. ‘

Contributions received using the forms desctibed in question 3 must be reported
as contributions designated for the 2012 priinary election or 2012 general election.

This response constitutes an advisory opinion concerning the application of the
Act and Commission regulations to the specific transaction or activity set forth in your
request. See 2 U.S.C. 437f. The Commission emphasizes that, if there is a change in any
of the facts or assumptions prescnted, end such facts or assnmptions are material to a
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conclusion presented in this advisory opinion, then the requester may not rely on that
conclusion as support for its proposed sctivity. Any person involved in any specifie
transaotion or activity which is imlistingaiishable in nll its material avpects from tire
transactiotr or aolivity with respect to which this advisory npinion is sondered may mly on
this advisory apinion. Ste 2 U.S.C. 437f(c)(1)(B). Please note that the analysis or
conciusions in this advisory apinion may be affected by subsequent developments in the
law including, but not limited to, statutes, regulations, advisory opinions and case law.
All cited advisory opinions are available on the Commission’s website at

http://saos.nictusa.com/saos/searchao.
On behalf of the Commission,

(signed)
Steven T. Walther
Chairman
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SUBJECT: Request for Commission Guidance on the Michael Williams for U.S. Senate

Committee (LRA 872)

L INTRODUCTION

Pursuant to Directive 69, the Office of Compliance (“OC") and the Office of General
Counsel (*OGC") seek the Commission’s guidance on an issue arising from a query from the
Reports Analysis Division (“RAD”) on the Michael Williams for U.S. Senate Committee (“the
Committee™). The question presented is whether a registered candidate for an anticipated special
election that never occurs may retain contributions designated for that election. OC and OGC
believe that the issue presented below is a novel question of law that should be brought to the

Commission for its determination.
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II. ISSUE STATEMENT

In Advisory Opinion 2009-15 (White), the Commission concluded that if a candidate
raised money for the anticipated 2010 Texas Senttr sposial election for Senator Kay Bailey
Hutchison's seat, and the speeinl election did not aceur, that candidate’s committea was required
to refund any contributions designated for the specinl election to the contribntor within sixty days
of the last date that a special election could be scheduled under Texas law, unless the committee
received a written redesignation or combined redesignation or reattribution. In that case,
however, the candidate was a registered candidate for the 2012 Texas Senate election and was
never registered with the Commission as a candidate for the anticipated 2010 special election.
The candidate asked a seiies of questions dabuut whether he could raise money for the enticipated
spueial clectivn, or could raise money i tho afternutive eithier for the anticipated special election
or the 2012 Texns Senste election if the anticipated special election did not oenur. Heee, Mr.
Williams cleims that he was solely a registered candidete far the mticipated 2010 gpecial
election, and did not solicit or raise fiinds for the 2012 Texas Senate alection. Mr. Williams did
not register with the Commission as a candidate for that election until it became clear that the
special election would not occur. Mr. Williams appears to argue that as a result he was under no
obligation to refund, or to obtain redesignations or reattributions for, contributions that he raised
in connection with the anticipated special election. OGC and OC seek the Commission’s
guidance on whether a registered candidate for an anticipated special election that never occurs
may retain cortributions designated for that election.

IIl. BHORT ANSWER

We conclude that the Committee was required to refund, or obtain redesignations or
reattributions for, the contributions designated in writing for the anticipated 2010 Texas Senate
special election within sixty days of April 1, 2010. However, we conclude that the Committee
was permitted to treat contributions that were not designated in writing for any particular
election, or those non-specifically designated in writing for “the next upcoming election,” as
coritributions made in connection with the 2012 ‘fexas Senate primary clection. 1f the
Cominiittee chuse to treat undesignated contributions as having boen received in connection with
the 2012 Texas Semnte pririnry electiam, it wes required to amend its reports to indicate this.

IV. FACTUAL BACKGROUND

Michael Williaeas filed a Statement of Canditacy with the Comsnission en Decumber 16,
2008 indicating that he was a candidate for election in the anticipated 2010 Texas Senate special
election, which would have occurred had Senator Kay Bailey Hutchison resigned her Senate seat
to run for governor of Texas.! Mr. Williams actively campaigned for the special election

! Senator Hutchison had discussed the possibillly of resigning lter Senate seat during e course of hor
gubermatosial sampaign. Aithough Mr. Wiltirins filed a Siaiemen; of Cundidacy for a 2010 Texas Senae special
election, had Senator Hutchison resigned her seat before her term expired, a special election could have been
scheduled for November 3, 2009, May 8, 2010, or November 2. 2010, depending on the timing of the resignation.
See Texas Election Colle §§ 201.023, 3.003.
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beginning in December 2008. The Committee accepted approximately $450,000 in contributions
that it reported as recvived in oonnection with the anticipated 2010 spocial primary elecuon and
made expenditures in canngction with the antieipated apuciel primery election. 2

On April 1, 2010, Senator Hutchison announced that that she would not resign her Senate
seat, meaning that there would be na 2010 Texas Senate speciai electian. At that time, the
Committee had spent all but $11,566 of the contributions it had received, and had outstanding
debts of $4,004 and an outstanding $100,000 loan from the candidate, causing the Committee to
have a negative net outstanding balance. On April 8, 2010, Mr. Williams filed a revxsed
Statement of Candidacy for the regularly scheduled 2012 Texas Senate election.’ The
Committee has not refunded any of the contrlbutions that it reported as received in connection
with the anticipated 2010 Texas Sonate speoial prinniry election, nor has it mepnrted kny of the
contributiaae as redesigneted fur the 2012 Tiexas Senais eleetion.

On June 17, 2011, RAD sent the Catnmittee a Reqrest for Additienal Information
(“RFAI") noting that the Committee reported the receipt of contributions designated for the 2010
Texas Senate special election, which did not occur. Attachment 2. The RFAI stated that the
Committee was required to refund or redesignate contributions designated for the special election
within sixty days of the April 1, 2010 announcement that the special election would not occur,
citing to 11 C.F.R. § 110.1(b)(3) and Advisory Opinion 2009-15 (White). /d, In response to the
RFAI, the Commiltee claims that it “has complied with the Commission’s redesignation und
refund requirements in conjunction with the Cornmittee’s 2010 Senate activity,” because “unlike
otleer nandidates seeking [Senator Hutahinon’s] segi, including tire requestor in Advisory Opinion
2009-15, Mr. Williams filed only as & candidate for the expetted 2010 Senate race.” /d. The
Committee claims that it “appropriataiy securnd redesignatiens or refunded contributians
remaining in the 2010 account as of the April 1, 2010 announcement.” /d. However, it appears
that the Committee only secured refunds or redesignations for contributions designated for a
“special runoff” or “special general” election, and as of April 1, 2010 had already spent or
obligated contributions that it reported as received in connection with the anticipated special
primary election.

The Conumittee also claims thai some of the contributions seceivet prior to April 1, 2010
were “nua-specifically designated for the ‘next upcaming eitction.’” /d. at 2. It is unulear
whether the Conrmittee means that these contributions were in fact contributions that were not

? The Committee also accepind sppcoximately $32,000 in eontributions that it reperted us desigmied for a
“special runoff” or “special gencral” election. Under Texas law. a special election would not have been conducted
as a party primary and all candidates would have appeared on the same ballot, but if no candidate received the
majority of the vote. the special electien would have been be fellowed by a runoff election between the two
candidates with the most votes. Texas Election Code § 203.003. The Committee either refunded these contributions
or reported the contributions as redesignated for the regularly scheduled 2012 Texas Senate election.

' On Aime 15, 2011, M. Wn'!sms lled another revised Staternent of Candidacy indicating tha he was now
a cantidate for election in the 2012 election to the U.S. Huouse uf Repreventatives from the 33* Congryssiann
District of Toxas. The Commiuee likewize amersied its Sta¢emunt nf Orgacizatian to clrange ite nmine te Mickael
Williame for Congress. RAD's initial inquiry to OGC did nnt ask about. and this memorandum does nat adrlmss.
any issues arising from the application af the previous-lo-current or current-to-current transfer rules of 11 C.F.R. §
110.3(c)(4) and (5) to these events,
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designated in writing by the contributor for a particular election, see 11 C.F.R. §§ 110.1(b)(2)(ii),
110.2(b)(2)(ii), or whether it means that theso centributions wero designatet In writing by the
contributor for “lhe next upourning elmetion.” However, the Cominittee repenied all
cantributioss rensived prior to April 1, 2010 as n:ceived in eonnection with the entioipnted 2010
Texas Senate special election, and never amended its reposts to change thesc cantributions’
designations afier Senator Hutchinson's April 1, 2010 announcement. Accordingly, RAD has
no way of determining how many contributions rec¢ived during this time periad were designated
in writing for the 2010 Texas Senate special election, and how many were not designated in
writing for any election or were designated in writing for “the next upcoming election.”

V.  ANALYSIS

In Advisory Opinion 2009-15 (White), the Commission addressed several questions by
Mayor Bill White, who had filed a Statement of Candidacy for the regularly scheduled 2012
Texas Senate election, conceriing the same anticipated 2010 Texas Senate special electicn at
issue here. The Commission concluded that an undesignated contribution of $2,400 or less
would be available for the White Commiittee to use if a 2009 or 2010 Texas Senate special
election was subsequently scheduled because contributions are limited to $2,400 “with respect to
any election,” and a “special election that has been called would be the next Federal election
after the undesignated cotitribution is made.” See 2 U.S.C. §§ 441a(a)(1)(A), 441a(c); 11 C.F.R.
§ 110.1(b)(2). The Comsnission also concluded thi a contributor could designatc a $4,800
contribution in the alternative such that $2,400 wonid he for a special electinn if ane was held, or
for tho regularly schetivied 2012 Texas Senate primary election if a special election was not held,
and §2,400 weuld be for a runoff special alection if aite was held, or for the regatarly scheduled
2012 Texaa Senate gencral election if a special election was not hald. The Commiissipn nated
that by designating contributions in the alternative, “the specific use of the contribution will be
clear to both the Committee and the contributor based on circumstances that will be a matter of
public record: that the Governor would have to call a special election following the resignation
of Senator Hutchison.” The Commission concluded that the White Committee could not
presamptively redesignate contributions designated in writing for the 2012 Texas Senate primary
or goneral elections for a special electivn if one was celled.

Most importantly as it partains to this mattar, lowever, the Commission conoiudad that if
the White Committee raised money for the special election, and the special election did nat
occur, the White Cemmittee was required to refund any contributions designated for the special
election to the contributor within sixty days of the last date that a special election could be
scheduled under Texas law, unless the committee received a written redesignation or combined
redesignation or reattribution. See 11 C.F.R. § 110.1(b)(3)(i)(C): Advisory Opinion 1992-15
(Russo) (concluding that the sixty-day period begins to run on the date that the committee “has
actual notice of the need to obtain redesignations . . . or refund contributions™). The Commission
noted thut “contributions designated for an eleetion that does not eccur . . . must be refunded,
retiesigoated for axother election im which the aandidaie has perthcipated or is perticipeting in
accacdance with 11 C.F.R. § 110.1(b)(5), ar redesignated and reettributed to another contributar
in accordance with 11 C.F.R. § 110.1(k)(3).” Finally, the Commissian ncted that the White
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Committee would be required to file amended reports if the designation of a contribution would
change depanding on whether & special election vaus schaduled.

The Commission’s conclusion appears to be applicable here as well. Nothing in
Advisory Opinion 2009-15 suggests that its conclusion that conteibutions designated for the
special election had to be refunded or redesignated if the spacial alection did not accur turns en
the fact that Mayor White was registered with the Commission as a candidate in the regularly
scheduled 2012 Texas Senate election. By permitting the White Committee to “raise money for
a special election” but requiring it to refund or redesignate contributions designated for that
election if the special election did not occur, it appears that the Commission concluded that
committees that clrose to raisz and spgend money for special elections that havs not yet Gren
scheduled do so at their own risk. Aceondiugly, we recoramend that the Commigsion conclude
that the Coomirtire was required to refuni, or oltain redesignations or reatiribigioss of, the
conttitnetinns designeted in viriting for the speciai election within sixty days of Senator
Hidchiaan’s April 1, 2010 anrouncancent that she would not resign her szat, meaning thait the
special election weuld not oecur.

We also recommend, however, that the Commission conclude that the Committee could
treat contributions that were not designated in writing for any particular election, or those non-
specifically designated in writing for “the next upcoming election,” as contributions made in
connection with flre 2012 regular Texas Senate primary election. Contributions nut designated in
writing by a contribaror for a particular election are treated as made for the next election for tiat
Fenleral office afier the codtributian is mede. See 11 C.F.R. §§ 110.1(b)(2)(ii), 116.2(k)(2)(ii).
The necessary oorollxy to the conclusion in Advisory Opinion 2009-15 (White) that @ “specinl
clection that has been aallad would be the next Federal election after the undesignaded
contribution is made” is that if no special election is ever called, the next regularly scheduled
election for that office would be the “next Federal election.” Given that Mr. Williams amended
his Statement of Candidacy to declare himself a candidate in the regularly scheduled 2012 Texas
Senate election within a week of Senator Hutchinson’s April 1, 2011 announcement, it seems
both consistent with the plain language of the Commission's regulations, and equitable in terms
of how Mayor White was permitted to treat urdesignated contributions, te permit the Comnulitee
to treat undesignated contributions as huving been made for the regularly scheduled 2012 Texas
Seaeie eleotian. Under this theory, becaose tlie Commlitne never amended its raports to change
thase ceatrihutions’ designatiens after the Aprii 1, 2010 announcement, it wordd need to file
amended reports designating those cantributions that were non-spaqifically designated for the
2012 Texas Senate election wnder the guidance on reporting provided in Advisery Opinion 2009-
15 (White),

VI. RECOMMENDATION

We recommend that thre Cemmissivn conclude that the Committes was required to
refund, redesignate, or reattribute the contributions designated in writing for the anticipated 2010
Texas Senate special election within sixty days of April 1, 2010; that the Committee was
permitted to treat contributions that were not designated in writing for any particular election, or
those non-specifically designated in writing for “the next upcoming election,” as contributions
made in connection with the 2012 Texas Senate primary election; and that the Committee, if it
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chose to treat undesignated contributions as having been received in connection with the 2012
Texas Senate primary election, was required te amend its reports to indicate this.

Attachments:

1. Query from the Reports Analysis Division dated October 25, 2011
2. RFAI from the Reports Analysis Division dated June 17, 2011
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RAD Authorized Branch Request for Informal Guidance to OGC GLA:
Michael WiRlams for Congress (f7k/a Michael Williums for US Senute), C00457960

Question:

RAD would like to request informal guidance from OGC GLA on the issue of whether a
candidate for an anticipated Texas Senate 2010 Special Eleetion that did not occur is entitled ta
retain contributians designated for the 2010 Special Primary Election. (The candidate’s
committee spent the 2010 Special Primary Election contribution funds for campaigning before
the announcement was made that the Special Election would not occur. None of the Special
Primary Election contributions were refunded to contributors.)

Backgrsund: _
The candidate, Michael L. Williams, filed a Statement of Candidacy (Form 2) on December 16,

2008 for the anticipated 2010 Special Election for the seat of Texas Senator Kay Bailey
Hutohison, who was expected to resign to run for govemor in 2010. Michael Williams aetively
campaigned for the Sendte seat beginning in Décember 2008, and his committee, Michael
Wiliiems for US Senme Committen (C00457960),' collected comtributions and made
expenditures for the expeated 2010 Senate race. On April 1, 2010, Seoator Hutchisan announeed
that she wauld not resign until her term expired in 2012, ending the cbance far a Special Election
in 2010. As of April 1, 2010, the committee spent all but $11,566 of the 2010 Special Primary
Election contributions it received. The committee had outstanding 2010 Special Primary debts
of $4,004 and a $100,000 2010 Special Primary loan owed to the candidate, so the net balance of
the remaining 2010 Special Primary funds was zero. The committee never refunded any of the
2010 Special Primary contributions. (The exa¢! total amount of contributions received by the
committee that were desigrated for the 2010 Speeial Primary Election canmot be determmed.
The cammittee’s reports disclosed the receipt of approximately $450,000 in cantmibutipns
designated for the 201@ Speciai Primary Eleotion received before April 1, 201(0. Honwever, the
committee’s Miscellanenus Document Submission (Form 99), received July 22, 2011, stated that
some of the contributions collected by the committee were “non-specifically designatad for the
‘next upcoming election,’”” The committee appears to have reported such contributions as
designated for the 2010 Special Primary Election althaugh they were not specifically designated
by contributors. The committee never amended their reports to change contribution designations
after the April 1, 2011 announcement that Senator Hutchison would not resign.) As of April 1,
2010, the committee also had $32,000 in 2010 Special Runoff and Special General contributions.
On AprH &, 2010, Michael Williams filed a Statemnent of Candidacy Tor the 2012 Texae Senate
seat. All of the 2010 Special Runaff and Special Generel ountribitions were tiroely redesignated
to the 2012 Senate race or refimded.

! The committee name changed to Michael Williams for Congress on 6/15/11 after the candidate dropped out of the
2012 Senate race and filed a Statement of Candidacy to pursue a 2012 House seat.
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Subsequently, on June 15, 2011, Michael Williams filed a Statement of Candidacy for the
2012 Texas District 33 House scat, and renamed the ecmmitter “Michael Williams for
Congress.” Currently, the committee is eollecting 2012 contributions from the donors who have
almedy cantributed rhie maximum fimit 1p the 2010 Special Primary, an election that did not

* OCCur.

AO 2009-15 (Bill White for Texas) addressed the situation of an anticipated Special
election for Kay Bailey Hutchison's Senate seat in 2009 or 2010 as follows:

“4. If the White Committee raises money for a special election, and for a runoff
Jollowing a special election, and the special election or runoff does not occur,
what may the Committee do with the money?

If the White Cnmmiittee mhies muney for a special election, and the special
election does not occur, contributions designated for the special election must be
refunded to the contributor within sixty days of the last date that a special election
may be scheduled under Texas law, unless the White Committee receives a
written redesignation or combined redesignation and reattribution. 11 CFR
110.1(b)(3)(i)(C); see Advisory Opinion 1992-15 (Russo) (concluding that the 60-
day period begins to run on the date that the committee “has actual notice of the
need to obtain redesignations . . . or refund the contribution[s]”).”

On Jime 17, 2011, RAI) sent an RFAI to the committeo questioning the firilure to rafund
or redesigiate 2010 Special Primary tontributions within 60 tioys of the etermination that the
election would not occur, citing AOs 2009-15 and 1992-15 and 11 CFR § 110.1(b)(3). On July
22, 2011, the committee filed a Form 99 explaining thet they complied with their understanding
of the regulations and AOs (see attached). Among other points, the committee stated that unlike
Bill White, the requestor in AO 2009-15 who filed a Statement of Candidacy for 2012, Michael
Williams filed a Statement of Candidacy for 2010 and solicited and raised all funds specifically
for the anticipated 2010 Senate election. The committee spent nearly all of the funds in
connectlon with that race before the April 1, 2010 announcement indicating that the election
would not bceur, and used the remaining funds to remedy obligatlons from that anticipated
election. Furthermore, the committee refunded or redesipnated all 2010 Special Funoff and
Special Genaral contnibutions withint ihe pamissible timeframun.

RAD requests OGC GLA's guidance cancenting whether the committee is allowed nnt to
refund the 2010 Speeial Primary contributinns.

Attachments:
(1) AO 2009-15 (Bill White for Texas)
(2) Miscellaneous Document Submission (Form 99), {iled 7/22/11
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

July 29, 2009

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

ADVISORY OPINION 2009-15

Barry Hunsaker, Treasurer
Bill White for Texas

P.O. Box 131197

Houston, TX 77219 - 1197

Dear Mr. Hunsaker:

We are responding to your advisory opinion request, on behalf of Bill White for
Texas (the “White Committee™), concemning the application of the Federal Election
Campaign Act of 1971, as amended (the “Act™), and Commission regulations to the
raising and acceptance of contributions for a special election that may not occur. The
Commission concludes that the White Committee may accept contributions for the
Sendtorial primary and general elections to be held in 2012 in Texas, and may currently
accept contributions for a special or emergency election or ranoff in 2009 or 2010 that
has not been scheduled and may not occur.

Background

The facts presented in this advisary opinion are based on your letter received on
June 12, 2009, and on reports filed with the Commission.

Bill White is currently the mayor of Houston, Texas. The White Committee is
Mayor White's principal campaign committee for election to the United States Senate
from Texas. The White Committee registered with the Commission on Desember 12,

2008. On December 15, 2008, Mayor White filed a Statement of Candidacy with respect
to the 2012 Senate race. If a special or emergency election is called before 2012 to fill a

vacancy in the Senate seat, Mayor White interds to be a candidate in that electian.

Currently, Senator Kay Bailey Hutchison holds the Senate seat that will be
contested in the 2012 primary and general elections. However, Senator Hutchison has
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stated publicly that she will not be a candidate for re-election in 2012,' and she has
forined a committee under Texas law to reise funds to suss for Govemor of Texas in the
2010 March primary anri Novembaer gensral uicctioas. Senatar Hetchison hins discussed
the possibi}ity of resigning from the Semale during the caurse of her guhematorial

campaign.”

Under the Texas Election Code (the “Election Code™), if Senator Hutchison
resigns from the Senate before her term expires, a “special election” to fill that seat may
be scheduled for November 3, 2009, May 8, 2010, or November 2, 2010, depending on
the timing of the resignation. Election Code §§210.023 and 3.003. It is also possible that
the Governor may seheduls an *“emergency election” on another date to fill the vacaicy if
the Goveinor Geterrnines that an emergency exists. Election Code §41.0011. The
Govarnor hns cnnaiderable discretion ia dnciding whather 1o cal suoh en eleetian, and it
is not currently passible to predict whether he would da se.’

A special election to fill a U.S. Senste seat would not be conducted as a party
primary, but as an election in which candidates from all parties appear on the same ballot,
with party affiliation indicated. Election Code §203.003. If no candidate receives a
majority, that election is followed by a runoff election between the two candidates
receiving the most votes in the first election.

Regularly achediried pasty primary and geusral sleatinns for the Sanate seat will
be held in 2012. If no candidate receives a majority in the party primary, a runoff will be
held. It is thus conceivable that Mayor White could be a candidate in up to five elections
for the same U.S. Senate seat between now and Novamber 2012: a special election in
2009 or 2010, a runoff for that election, the 2012 Democratic party primary, a primary
runoff, and a general election in November 2012,

Questions Presented’

1. If a contributor makes an undesignated coniribution to the White Committee of
52,400 or less, and a special Senate election is subsequently scheduled after that
contribution is marie but before the March 2012 Senate primary election, would that
undesignated contribution be available to the White Committee to use for the special
Senate election?

2. May the White Committee accept a contribution of up to $4,800 from an
individual before a special Senate election is scheduled if the contributor (i) designates
up to $2,400 for a special Senuate election if one is held, or for the 2012 primary election

; Gamboa, Suzanne, “Texas senator won't 7un for re-election,” USA Today, October 16, 2007,

Hd.
3 The term “special election™ is used througheut the remiainder of this advisory opinion to refer to either a
special or emergency alestion.
* These questions use the $2,400 per person per election contribution limit in place for the 2009-2010
election cycle. That amount may be adjusted for inflation in the 2011-2012 election cycle. See generally,
2 U.S.C. 441a(b).
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if there is no special Senate election; and (ii) designates up to 82,400 for either a runoff
election jollowing the special Senare eleciion if a runnff is keid, or to the 2012 general
election if thera is va such runofl?

3. With respect to a contribution that exceeds $2,400 and that is made before any
special electian is scheduled:

(a) Is the contribution properly designated if the contributor uses a form stating
that “Federal Election Law allows individuals to donate up to $4,800; $2,400
Jor the first election and 82,400 for any subsequent election” and there is no
other designation language provided?

(b) Is the contribution derignaied 1o 1he 2012 primary and/or 2012 general
election pursuant to a form described in question 3(a) properly redesignated
to the special and/or runoff election if the White Committee provides the
contributor a form letter, such as the one attached as Appendix D in the
Request, stating that the White Committee is designating $2,400 for “'the first
election” and the remaining amount jor “the second election in which Mayor
White participates"?

(c) If the noilce of redesignation described in question 3(b) relating to « special
election ang possible runoff election is not effective as to a special election
and possible runoff election, will the notice of redesignation nevertheless be
effective as to the primary and ganeral elections of 2012?

(d) If the notice of redesignation is effective as to the 2012 primary and general
elections, may the White Commitiee use the contribution for a special election
and, if one is required, a runoff election if special election is called before the
2012 primary election occurs?

4. If the White Committee raises money for a speciat election, and for a runaff
Jollowing a special eleetian, and the apecial eiaetian or ruadff docs not ucear, what may
the Committee do with the nmoncy?

J. How should the White Committec report designated contributions if the answer to
Question 2 is yes, and redesignated contributions if the answer 1o Question 3 is yes?

Legal Analysis and Conclusions

1l If a cantributor makes an undesignaied contributian 1o the Hhite Cammittee of
82,400 or less, and a special Senate election is subsequently scheduled after that
contribution is made but before the March 2012 Senate primary election, would that
undesignated contribution be available to the White Committee to use for the special
Senate election?
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Yes, an undesignated contribution of up to $2,400 would be available to the
White Comniitteo to uce for the Senate special elecfion that is csiled after the cormtriomtion
is made.

Contributions by a person other than a multicandidate committee to a Federal
candidate’s authorized committees are limited to $2,400 “with respect to any election.”
11 CFR 110.1(b); 2 U.S.C. 441a(a)(1)(A) and 441a(c). Commission regulations state that
“with respect to any election™ means: (1) in the case of a contribution designated in
writing by the contributor for a particular election, the election so designated; and (2) in
the case of a contributioa not designated in writing by the contributor, lhie next election
for the Federal office alter the coatribation Is made. 11 CFR 110.1(b)(2). Under the
circumstances desoribed, 1 special elaction that has been called weuld be the next Federal
electian efter tire undesignated contribation is made. Therefore, the undesignated
contribution may be used for that electian (but is subject to the repartiog requiremonts set
forth in the answer to question 5).

2 May the White Committee accept a contribution of up to $4,800 from an
individual before a special Senate election is scheduled if the contributor (i) designates
up to $2,400 for a special Senate election if one is held, or for the 2012 primary election
if there is no special Senate election; and (ii) designates up tv 82,400 for either a runoff
election following the special Senme election if a runoff is held, or 1o the 2012 gereral
election if there is no such ruagff?

Yes, caatributians may be designated in the alternative, undar the circumstences
as set forth in question 2. The White Committee may accept up to $2,400 from an
individual contributor for the 2012 primary or, in the alternative, a special election that
has not yet been scheduled. The White Committee may also accept up to $2,400 from
that same individual contributor for the general election in 2012 or, in the alternative, for

" a runofT for a not-yet-declared special election.

Comniission regulations provide for the designation of a conuribution for “a
paiticular election.” See 11 CFR 110.1(b)(2), (3), and (r1). Such n designated
contribution neist not cause the contributor to exccad the contribution limits at 2 U.S.C.
441a(a)(1) with respect to the particular election, and contributions designated for an
election that has already occurred may only be accepted to the extent such contributions
do not exceed the committee’s net debts outstanding. See 11 CFR 110.1(b)(1) and (3)(i).
Thus, for an authorized committee to accept a designated contribution of $4,800, which is
$2,400 in excess.of the per election limit, the contributor must clearly state in writing that
$2,400 is designated for one particular election and $2,300 is designated for anoiher
particular electlion, cither on the check (or other negotigble instrument) or in a writing
accompanying the cemiribution.

The Cumnrission cancindes that designatians for the special electinn end far the
runoff would qualify as references to “a particular election.” Although the designations
present these particular elections in the altemative (i.e., (1) the special election if held
before 2012 and, if not so held, the 2012 primary; or (2) the special election runoff if
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held before 2012 and, if not so held, the 2012 general election), the specific use of the
contribution will be clear to bate the Cemmmittre and the centriinticr based an
circarstancas that will be a matter of puhiic regoed: that the Gavernm wauid have to eall
a special eleetion following e sesignation of Senator Hutchinson.

Moreover, the likelihood of the occurrence of a special election is sufficiently real
in this situation. Based on statements from Senator Hutchison and her agents, Mayor
White is presented with a strong possibility that Senator Hutchison will resign before the
gubematorial primary or gubematorial general election as well as a certainty that she will
resign by the end of 2010 if she is clected Govemor.®

Thus, the White Committee may ute the deseribed designations to accept up to
$2,400 for the special election and up to $2,400 for the runoff to that election. The White
Commitiee muat use an acceptable acenunting methad to distinguish between the
contributions received for each of the two elections, e.g., by designating separate bauk
accounts for each election or maintaining separate books and records for each election.

11 CFR 102.9(e)(1).°

The designations described in question 2 would be treated as desigmations fot the
special election or the runoff to that election at the point that Senator Hutchison
announces her resignation and Mayor White becomes a candidate in a special election
called by the Governur. At that point, the contribatians can no lunger he considared to ha
designated for tho 2012 megularly scbechried rications. After the end of any pre-2012
elactions (special or runaff) in which Mayor White avtually partiaipates a3 a candidate,
the White Committee may use unured surplus funds (es determined by use of a
reasonable accounting method under 11 CFR 110.3(c)(4)) for the 2012 primary election.

3. With respect to a contribution that exceeds $2,400 and that is made before any
special election is scheduled:

(a) Is the contribution properly designated if the contributor uses a form
stating thai “Federal Election Law allows individnals to donate np to
$4,800; $2,400 for the first election and $2,400 for any subsequent
election” and there is no other designation language provided?

Yes, any such contribution is properly designated. If at the time tha contribution
is made Senator Hutchison has not resigned, no special or runoff election has been called,
and the possibility of a special or runoff election is not even mentioned in the forms,
current contributors who use the form described in question 3(a) must conclude that the
“first election” referenced in the forms means the 2012 primary, and the “second

$ See Advisory Opinion 2006-22 (Wallace) (where the Commission concluded that an individual raising
and spending funds for his candidacy was considered a Federal candidate even il a time when the question
of whathar the relevant sprecial nominating process would ba htld was subject to aourt nulings that had nat
yet been made).

® The Committee must not spend funds designated for the runoff election unless Mayor White participates
in the runoff as a candidate. See 11 CFR 102.9(e)X3).
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election” means the 2012 general election. Accordingly, barring any further instruction
from a contributor, the first $2,400 montribated would be designated for the 2012 primary
election. Any remaining amouat up to $2,400 wonld likewise be cemidered designated
for the 2012 general elaction. See 11 CFR 110.1(b)(2) and (4).

(b) Is the contribution designated to the 2012 primary and/or 2012 general
election pursuant to a farm described in question 3(a) properly redesignated to
the special and/or runaoff election if the White Committee provides the contributor
a form letter, such as the one attached as Appendix D in the Request, stating that
the White Committee is designating 82,400 for “the first election and the
remaining asmount for “the second election in which [Mayor White]
parlicipates''?

No, any contributions designated for the 2012 primary and/or general election are .
not properly redesignated to the special and/or runoff election by the form letter
described in question 3(b). Once a contribution is designated to a particular election, it
cannot be presumptively redesignated to another election, which is what the form letter
attached as Appendix D in the Request purports to do. See 11 CFR 110.1(b)(5)(ii}(B)(2)
and (C)(2). Thus, in order to use funds received in response to the wording of the form
described in question 3(a) for a 2009 or 2010 specisl electicn o runoff, the White
Comimnittee must first obtain wriflen redesignations from the contributors for the special
elecion or runoff in accoidaree with 1 CFR 110.1(b)(5){ii)(A)(/) and ).’

(c) lf the notice of redesignation described in question 3(b) relatirg to a special
alection and possible runoff election is not effective, will the notice of
redesignation nevertheless be effective as to the primary and general elections of
2012?

Given that the Commission has already concluded in answering question 3(a)
above that the language in the tbrms would result In the proper desighation of the
contributions for the 2012 primary and general elections, this question is moot. The
White Committee would not need to redesignate contributions that already are properly
designated. If the Request is asking whother the White Commiittze may use the notice af
redesignation described in questien 3(b), such as the one attached as Appeadix D in the
Request, to redesignate contributions that already are designated, the answer remains the
same as the answer to question 3(b). Contributions that already are designated must be
redesignated by obtaining a writing from the contributor; simply issuing a notice to the
contributor, such as the one attached as Appendix D, will not suffice. See 11 CFR
110.1(b)(5)(ii)}(A)/) and (2).

Althm.gh Commission regulations only specifically address redesignation of excessive contributions,
nothing in the Coromission’s rzgulations is intended to suggest that political committees may not seek
redesignation of contributions that are within the contribution limitations and restrictions. See 11 CFR

110.1(b)XSXiXA)(D).
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If, on the other hand, the Request is asking whether undesignated contributions
that exceed the per-vlectivn comtribution limit may e presumptively redesignaicit
between the 2012 prizsary nnd gencrel elections, then the ancwer is cumtingant on
whether a special and/or runoff election are calied, since the redesignation language
containod in the notice attnched as Appendix D of the Request is contingent on that fact.
In the event the special and runoff elections are not called, the form letter would
constitute an effective presumptive redesignation pursuant to 11 CFR 110.1(b)(5)(ii)(B)
and (C), since the letter states that the White Committee is designating a certain amount
to the primary election (in the event a special election is not called) and a certain amount
to the general election (in the event a runoff election does not occur).

(d) If the notice of redesignation is effective us to the 2012 primary and general
elections, may the White Commiltee use the contribution for a special election
and, if one is required, a runoff election if speciul election is called before the
2012 primary election occars?

If the White Committee wishes to use contributions that have been designated for
the 2012 primary and general elections for a 2009 or 2010 special election or runoff once
the special election is called, the White Committee must first obtain written contributor
redesignations for the special election or runoff in accordance with 11 CFR
110.1(b)(5)(ii)(A)(7) and (2).

4. If the Whire Conagitten raises maney fur a special elcction, wex for a runoff
Jollowing a special election, and the special election or runoff does not occur, what may
the Committee do with the money?

If the White Committee raises money for a special election, and the special
election does not occur, contributions designated for the special election must be
refunded to the contributor within sixty days of the last date that a special election may be
scheduled under Texas law, unless the White Committee receives a written redesignation
or combined redesignatton and reanribution. 11 TFR 110.1(b)(3)(i)(C); see Advisory
Opinicn 1992-15 (Russc) (concluding that the 50-day peripd brgint to run an the date
that the ctruraittee *“has aciual natice of the aeed to abtain redesigmatinns . . . or refund
the cantributian(s]”).

Similarly, although the Committee may accept contributions designated for the
runoff once it is apparent that a special election will occur, it may not use those
contributions unless Mayor White participates in the runoff as a candidate. See Advisory
Opinion 1982-49 (Weicker) (recognizing that accepting contributions for an election at a
time before the necessity of such an election is determined is analogous to accepting
general election contributions before the primary election). Conitfbutions designated for
an elecrion that does nat opcur, or in whicli a person is nol a enndidate (for example,
where a candidate hag iost the primary and is heiae not nnraing it the gancrai eleetivn),
must be refunded, redesignaied for enother election in which the candidate has
participated ar is participating in accordance with 11 CFR 110.1(b)(S), ar redesignated
and reattributed to another contributor in accerdance with 11 CFR 110.1(k)(3). See
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11 CFR 102.9(e)(3), 110.1(b)(3)(i), and 103.3(b)(3), and Advisory Opinions 1992-25
(Owens), 1986-17 iGroen), and 1982-4% (Weicker). Thus, if Mayor White loses iae
special niection, or if any candidate receives a majonity in the special election (and
tharefore there is no special runoff election), contributions designated for the special
election sunoft must be refunded to the contrihatar within sixty days of the speeial
election unless the White Committoe receives a written redesignation ar combined
redesignation and reattribution. 11 CFR 110.1(bX3)(i}(C).

J. How should the White Committee report designated. contributions if the
answer to Question 2 is yes, and redesignated contributions if the answer to Question 3 is
yes?

In roporting contributions accomponitd by the written statecients desaribeii ir
queation 2 that are received before a special election is scheduled, the White Committee
must check a box on Schedule A indicating either a “Primary” contribution or a
“General” contributian fer the 2012 elections aud include 2 mema text atating either
(1) “Designated for special or emergency electinn if scheduled before 2012™ or
(2) “Designated for special or emergency election runoff if scheduled before 2012."

Such reporting reflects the use of the contributions as they are intended by the contributor
at the time the conttibution is made. If Senator Hutchison announces her resignation, and
Mayor WHite becumes a candidate in a special election called by the Governor, the White
Committee must informi Uw Comunissior that the contributions are considered to be
designsted for the special elsction or the runoff election. Normally, wiiam fie iiasignation
of a contribution hns been changad, the political mmeniitne nmet disclose tite
redesignation on the mport covering the period in which it veceived the redesignation,
including a memo entry for each contribution that indicates when the Committee received
a new designation from the contributor. See 11 CFR 104.8(d); see also Instructions for
FEC Form 3 and Related Schedules, p. 9. Under the circumstances presented, where the
White Committee is attempting to deal with uncertainty as to the proper way to designate
contributions in an unusual electoral situation, the Commission considers it to be
sufficient for the White Committee to fil¢ aiended reports, simply indicating the proper
designations of the contributions. The Commission recommiends that to avoid any
confuslon, tice White Committee inchude mueno text sgecificnlly refesensing this advisory
opinion.

Further, the Commissian must also be informed of any changes to the pptential
use of undesignated contributions received pursuant to question 1. The White Committee
should similarly file amended reports for these contributions once a special election is
called. .

Contributions received using tlie forms described in question 3 must be reported
as eontributions designated for the 2012 primary election or 2012 general clection.

This response constitutes an advisory opinion conceming the application of the
Act and Commission regulations to the specific transaction or activity set forth in your
request. See 2 U.S.C. 437f. The Commission emphasizes that, if there is a change in any
of the facts or assumptions presented, and such facts or assumptions are material to a
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conclusion presented in this advisory opinion, then the requester may not rely on that
conclusion as support for its propozed aativity. Any ptrsan involved in any specific
transaation ar activity which is imlistinguishahte in nll its materiai arpects from the
transartion or aotivity with respect to which this advisory apimion is sendered may rely on
this advisory apinion. See 2 U.S.C. 437f{c)(1)(B). Plcase note that the analysis or
conclusions in this advisory opinion may be affected by subsequent developments in the
law including, but not limited to, statutes, regulations, advisory opinions and case law.
All cited advisory opinions are available on the Commission’s website at

htip: - sa0s.nictusa.com-saos/searchag.

On behalf of the Commission,

(signed)
Steven T. Walther
Chairman
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WASHINGTON, D.C.. 20461

March 19, 2012

MEMORANDUM SENSITIVE

TO: The Commission
THROUGH: Alec Pnlmer
Staff Director

FROM: Christopher Hughey ‘C]' )
Deputy General Counsel

Lawrence L. Calvert, Jr.

Assoclate General Counéel / <
General Law and Advige "

Loreneo Holloway g~

Assistant General Counsel
Public Finance and Audit Advice

Allison T. Steinle z ﬂ .#'ﬂ\. G.JJ.

Attorney

SUBJECT: Request for Commission Consideration of a Legal Question by the Michael
Williams for U.S. %enate Committee (LRA 872)

I. . INTRODUCTION

The purpose of this memorandum is to address a Request for Commission Consideration
of a Legal Question by the Michael Williams for U.S. Senate Committee (“the Committee™), and
make recommendations about how the Commission should direct the Reports Analysis Division
(*RAD") to proceed with respect to this question.

Specitically, the Committee asks: “[W]hen a candidate raises funds for an anticipated
special election that subsequently does not occur, must all/ funds raised in conneetion with that
election be refundcd or redestgnated in writing, or is tile edandidate permitted lo spend seme or &l
of thase funds in connaction with the amticiputed apecial election?” See Letter from Thomas J.
Josefiak and Michael Bayes, Counsel to the Committee, to Commission Secretary, at 2 (Feb. 185,
2012) [hereinafter Committee Request]. We recommend that the Cemmission conclude that a
candidate is required to refund or obtain written redesignations for contributions designated in
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writing for a special election that subsequently does not occur. The practical effect of this
conclugian is that a candidate may not spend these funds, ur at least must otherwise neiain
emmgh funds to cover any patential refunds thet would be seqdired if the spucial siertian doss
not occur. We also recommend, hawever, that the Commissioa oonclude that a candidate is
permitted to treat contributions that were nat designated in writing for any particnlar election, ar
those non-specifically designated in writing for “the next upcoming election,” as contributions
made in connection with the next regularly scheduled election in which the candidate is
participating; and that if the candidate chooses to treat undesignated contributions as having been
received in conneetion with the next regularly scheduled electios, the candidate is required to
amend the commiitee’s reports to indicatu this. A cendidate rnay spend these funds in any
manutr consistent with 2 U.S.C. § 439(a).

I[I. BACKGROUND

Michael Williams filed a Statement of Candidacy with the Commission on December 16,
2008 indicating that he was a candidate for election in the anticipated 2010 Texas Senate special
election, which would have occurred had Senator Kay Bailey Hutchison resigned her Senate seat
to run for governor of Texas.! Mr. Williams actively campaigned for the special election
beginning in December 2008. The Committee accepted approximately $450,000 in contriisutions
that it reported as received in conneotion with the anticipated 2010 special pnmuny elexition and
made expenditures in coumeation with the anticipated special peimary election.?

On April 1, 2010, Senator Hutehmn mmnncﬁd that that she wouid not resign ber Sgnate
seat, meaning thet there would be no 2010 Texas Senate spocial election. At that time, the
Committee had spent all but $11,566 of the contributions it had received, and it had outstanding
debts of $4,004 and an outstanding $100,000 loan from the candidate, causing the Committee to
have a negative net outstanding balance. On April 8, 2010, Mr. Williams filed a revised
Statement of Candidacy for the regularly scheduled 2012 Texas Senate election.’ The

! Senator Hutchison had discussed the possibility of resigning her Senate seat during the course of her
gubarnatorial sampaign. Althoegh Mr, Williss filed a Statement of Candidacy for a 2010 Texas Senaut special
election, had Senator Hutchisan resignex! her seat hofore her term expired, a special electian could have bean
scheduled for November 3, 2009, May 8, 2010, or November 2, 2010, depending on the timing of the resignation.
See Texas Election Code §§ 201.023, 3.003.

2 The Committee also accepted approximately $32,000 in cexlributions that it seportad as desigmuted for a
“special runoff” or “special general” election. Under Texas law, a special election would not have been conducted
as a party primary and all candidates would have appeared on the same ballot, but if no candidate received the
majority of the vote, the special election would have been be followed by a runoff election between the two
candidates with ttie most votes. Texas Election Code § 203.003. The Committee either refunded these contributions
or reported the contributions as redesignated for the regularly scheduled 2012 Texas Senate election.

3 On June 15,2011, Mr, Wilitams filed another revised Staternent of Candidacy mdlcatmg thin lie was now
a candidaic for election ie the 2012 elentiom to the U.S. House of Represeatutives from the 33" Canymurianal
District of Tmtes. Thr Committee kkawise nniegded its Gitatamant of Organization to change it¢ naar: to Michuel
Williame far Congress. The Committen did not ask about, sud this memoraniium does not adderss, any iosoes
arising from the spplication of the previous-to-current or surrent-to-current transfer rules of 11 C.F.R. § 110.3(c)4)
and (5) 1o these events.
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Committee has not refunded any of the contributions that it reported as received in connection
with the anticipated 2010 Texaz Sanate spocial primary electioo, nor ltag it coparted aay of tire
contributiano s rederignated for the 2012 Texas Senate election. It appears that the Committee
only seeured refunds or ralesignstinns fer contributions désignated for a “special runoft” ar
“special general” election, and as of Apxil 1, 2010 had already spent or abligated contributions
that it reparted as received in connection with the anticipated special primary election.

The Committee has stated that some of the contributions received prior to April 1, 2010
were “non-specifically designated for the ‘next upcoming election.’” Letter from Thomas J.
Josefiak and Michacl Bayws, Counsel to the Comtnittee, to Bradley Matlieson, Seniar Campaign
Finanoe Aualyst, ut 2 (July 22, 2011). We are unsure whnther the Commiinee means that these
coniribuiions were in fatt cantetbutions thest were not designuted it writifig by tha cettributar for
a particular election, see 11 C.F.R. §§ 110.1(b)(2)(ii), 110.2(b)(2)(ii), or whother it menns that
thaee contributions wore dnsignated in writing by the contrihu#or for “tho next upcoming
election.” The Cammittee, hawever, reported all contributions received grior to Aprd 1, 2010 as
received in connection with the anticipated 2010 Texas Senate special election, and never
amended its reports to change these contributions’ designations after Senator Hutchison’s April
1, 2010 announcement. Accordingly, RAD has no way of determining how many contributions
received during this time period were designated in writing for the 2010 Texas Senate speciat
election, and how oiany were not desiginted in writing tbr amy ehection or were designated in
writing for “the nent upcoming election.”

The Qffioc of General Coungnl (“DGEL") nnd the Office of Campliance (“OC") receaily
sought the Comnrission’s guidaate on this icsue pursuant to Directive 69. See Memorandum to
the Commission, Request for Commission Guidance on the Michael Williams for U.S. Senate
Committee (LRA 872) (Dec. 13, 2011). On February 6, 2012, the Commission adopted OGC
and OC'’s recommendation and voted to conclude that “the Committee was required to refund,
redesignate, or reattribute the contributions designated in writing for the anticipated 2010 Texas
Senate speeial election within sixty days of April 1, 2010; that the Cominittee was permitted to
treat eontributions that were not designated in writing for sny particular eloction, or those non-
spucifically desiymeted iet writing for ‘the next upeoming clection,’ as conaibuiions e in
connection with the 2012 Texan Senoie primary election; and that the Committer, if it ahom to
treat undesignateil contribetions as having been received in connrction with the 2012 Texas
Senate primary election, was requived to emend its reports to indicate this.”

On February 9, 2012, RAD informed the Committee that CGC and OC had submitted a
request for guidance pursuant to Directive 69, and that the Commission had voted to approve
OUT and OC’s rezommendbtion on the issue. On February 15, 2012, the Cosmnittee submitted
its Reapest for Comnussiva Congiticrativn of a Legal Question pursuant to the Comnmission’s
Policy Statement Regarding a Program for Requesting Consideration of Legal Questions by the
Commission, 76 Fed. Reg. 45,798 (Aug. 1, 2011). RAD subsequently provided the Committec
witit a eopy of the Dineative 69 cnamorandum ard the Comentasiba’s vote eertiiicaticn. The
Comnottee, however, stated that it wished to prooeed with ita request. On Februmry 23, 2012,
the Commission granted the Committeeia request far consideration.
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III. ANALYSIS

The Committee asks: “[W}hen a candidate raises funds for an anticipated special election
that subsequetotly daes not pocur, must al/ funds taired in connection with that alestion he
refunded or redesignated in writing, or is the candidate permitted to spend some or all of those
funds in connection with the anticipated special election?” Committee Requestat2. To address
this question, it is important to define at the outset the meaning of the Committee's phrase,
"raised in connection with [the anticipated special] election.” The contribution limits of 2 U.S.C.
§ 441a(a) apply "with respect to® any election. By regulation, the Commission has provided that:
"with respeet tu any election” means:

(i) [i]n the casa of a aontributina designated in writing by the contributor for a
particular election, the election so designated . . . [and]

(ii) [i)n the case of a contribution not designated in writing by the contributor for
a particular election, the next election for Federal office after the contribution is
made.

11 C.F.R. §§ 110.1(6)2), 110.2(b)(2). Presumably, the Committee's reference to funds "raised
in connection with [an anticipated special] election that subsequently does not occur” is limited
to contributions designated in writing for the special election. If this is so, then we believe that
the answer to the Committee's question is tiat those cantributions 1aust be rofundsd or
rertzaignated in writing if the anticipnted special electiom does not occur; and that a cammittoe in
thet aituation must keep on haed sufficient funds with which to meet any sihsequent rafund
obligation.

In Advisory Opinion 2609-18 (White), the Commission addressed several questions by
Mayor Bill White, who had filed a Statement of Candidacy for the regularly scheduted 2012
Texas Senate election, concerning the same anticipated 2010 Texas Senate special election at
issue here. The Commission concluded that an undesignated contribution of $2,400 or less
would be available for the Whitg Committee to ute if a 2009 or 2010 Texas Senate special
election was subseapently scheduled basaune coniribastions are limites to: $2,400 “with reepert to
any election,” and a “tpecial eleotion that has been caltad would be the next Fedrra eleotion
after the undesigmated contribution is made:” See 2 U.S.C. §§ 441a(a)(1)(A), 4412a(c); 11 C.F.R.
§ 110.1(b)(2). The Commission also concluded that a contributor could designate a $4,800
contribution in the alternative such that $2,400 would be for a special election if one was held, or
for the regularly scheduled 2012 Texas Senate primary election if a special election was not held,
and $2,400 would be for a runoff special election if one was held, or for the regularly scheduled
2012 Texas Senate general election if a special election was not held. The Commission noted
that by designating contributions in the alternative, “the specific use of the contribution will bo
clear to both the Committee aed tiee euntributor based on eircurnstances that will be 4 mayter of
puhlic racord: that the Governor would have to crll a special alaction follpwing she resigodtion
of Senater Hutchison.” The Commicsion cantluded that the White Cemmittee could not
presumptively redesignate contributians designated in writing for the 2012 Texas Senate primary
or genoral elections for a special electicn if one was called.
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Most importantly as it pertains to this matter, however, the Commission concluded that if
the White Comnrittee raincd maney fir ths apecial aleciinn, and the speciel eleation did not
ocqur, the Whito Committee was required to refund any contributions dusignated for the speoial
clecticn to the contributor within sixty days of the last data that a speocial election could he
scheduled under Texas law, unless the committee received a written redesignation or combined
redesignation or reattribution. The Commission noted that “contributions designated for an
clection that does not occur . . . must be refunded, redesignated for another election in which the
canditate has participated or is participating in accordunce with 11 C.F.R. § 110.1(b)(3), or
redesigmated and reattributed to another contributor in avcordance with 11 C.F.XX. § 110.1(k}3).”
Finally, thc Commission noted that tin: White Committuz would bu required :¢ file amended
reporie if tho riesignation of a cantribuiimn would clmnge demending an whetiter a special election
was scheduied.

The Committee asks the Commission to conclude that “‘committees may legitimately
incur expenses in connection with a special election that does not materialize, and that such
expenses do not need to be recouped and refunded or redesignated, or misleadingly attributed to
a future, regularly-scheduled election where the candidate was not'in fact a candidate for such
election.” Conrmittee Request at 6-7. However, as we noted in our Directive 69 memuorandum,
a oonolusicn that the Commuittce may retain conttibutions desigauved in weiting for the special
election appears coatrary tn the Coasniusion’s ennclusion in Advisury Opinion 2009-15.
Nnthing io Advisory Opinion 2009-15 suggests that its canchuion that oantributions designated
for the specinl elretion had to be rofunded or redesignated if the special aleetion did not occur
turns ou the fact that Mayor White wac registered with the Commiszion as a candidate in the
regularly schednled 2012 Texas Senate election. By permitting the White Committee to “raise
money for a special election” but requiring it to refund or redesignate contributions designated
for that election if the special election did not occur, it appears that the Commission concluded
that committees that chose to raise and spend money designated for special elections that have
not yet been schediled do so at their own risk.

Acconiingly, we reonmunend that the Commission conclixde that the Committee was
required to refund, or abtoin redasignetions or seettribntinns of, the centributions dusignsted in
writing for the special eleatiun within sixty days of Senator Hutchison’s April 1, 2010
announcement that she would not resign her seat, meaning that the special election would not
occur.

We also recommend, however, that the Commission conclude that the Committee could
treat contributions that were not designated in writing for any particular election, or those non-
specifically designated in writing for “the next upconiing election,” as contributions made in
conncotion with the regularly scheduled 2012 Texas Senate primary election. The necessary
corollary to the conclusion in Advisory Opinion 2009-15 that a “special election that has been
called would bn the aex:t Fedeml elestinn after tivs ondesipnatad cantribintion is mude” ic that if
na specia eloction is even called, the next regnisaly schedulzd electinn for that office would be
the “next Federal cleation.” While at several paints the request seems to complain thet treating
undesignated contributions as made with respect to the regularly scheduled 2012 primary
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election would be "misleading," Committee Request at 4, 6-7, we note that Mr. Williams
arocoded his Satement of Contlideny tn fieclare bimsolf a candidate in the reymiarly scheduled
2012 Texas Senata electinn withie a week of Senatar Hatchison’s Aprd 1, 2010 anrauncereent.
Under those circumstanaoes, it seems both conaistent with the plain language of the Cemmission’s
regulations, and equitable in tarms of how Mayor White was permitted to treat undesignated
contributions, to permit the Committee to treat undesignated contnbuhons as having been made
for the regularly scheduled 2012 Texas Senate primary election.* Under this theory, because the
Committee never amended its reports to change these contributions’ designations after the April
1, 2010 announcement, it would need to file amended reports designaling those contributions
that were non-specifically dcsignated for the 2012 Texas Senate primary election under the
guidance on reporting provided in Advisory Dpinion 2009-15. The Commiittee ceuld spend
thesc funds in nny viooner cansisaent with 2 U.S.C. § 439a(a), includiag for expendinoes made
in antiaipation of the spacial eleedon. Based an the Commission’s guidance in Advisary
Opinian 2009-15, however, the Committec is aot entitled to a separate contrihntion limit with
respect to the special slection because the special election did not occur. See Advisory Opinion
2009-15 (requiring the White Commiittee to refund or redesignate contributions designated for
the special election if the speciai election did not occur).

The Committoe cites to several regulations and advisory upinions for the proposition that
the Cooimission hus previously addressed special election spending without suggesting that it
might be impermissible, and has permitted committees to raise and spend funds in connection
with other elections thet nevor ocour. See Committes Request at 4-5. We aeie, however, that
these regulations end odvisary epinions de not sddenar the exazt isaue that the Commission
appears to have directly nddressed iv Adviscry Opivian 2009-15: If a cammittee mises money
for the 2010 Texas Senate special election, and the specisl election does not occur, whether the
committee is required to refund, or obtain redesignations or reatfributions of, the contributions
designated in writing for the special election. Compare Advisory Opinion 2009-15 (White), with
11 C.F.R. § 110.1(j)(2)-(3) (addressing only scheduled elections in which candidates are
unopposed or that are not held because tht candidate is unopposed or received the mujority of
the votes in a previous election), Advisory Opinion 2006-22 (Wallace) (eddressing only whether
a potentiai candidate In a special eloction was a candidare thdt could acoept contidbuitions and
make expendituces after raising and spoudig money for that epociad atnctinn, not whether thia
candidete wa entifled to retain theee cantributions if the spricial elaction did not occur),
Advisory Opinion 1986-2! (Owens) (addregsing only a scheduied eiection ir which the’
candidate was unopposed), Advisory Opinion 1986-19 (DSCC) (addressing only contribution
limits in states where no popular primary occurs), Advisory Opinion 1978-65 (Ireland)
(addressing only a scheduled election in which the candidate’s name would not be on the ballot

‘ The Committes complains that "at laast one other angdidate who informed the Catimisgion of his intention
to raise funds and run in the 2010 special election appears to have escaped this same scrutiny simply by reporting
that all funds raised and spent during fhe sarre lime period were in connection with the 2012 regular election. This
candidi@c tsrminated in Novembier 0010, and wd tink it fair to canclude iitat he wns never artuaby a candidne for
the 2012 clection." Committee Request at 6. It appears the Commiltee is referring to Mayor White and his
committec. These facts do not, however, change the facts either that Mayor White was a candidate in the 2012
clection at the time he sought AO 2009-15, or that he was permitted to treaj undesignated contributions in pregisely
the same manner we recommend here for Mr, Williams,
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because he was unoﬁposed), Advisory Opinion 1978-41 (Solomon) (addressing only a scheduled
eledtion in which the candidate was unopposed), aad Advisory Opinion 1975-89 (Thssmond)
(sntne). '

Accordingly, we recommend that the Commission conclude that a candidate is required
to refund, redesignate, or reattribute the contributions designated in writing for a special election
that subsequently does not occur. The practical effect of this conclusion is that a candidate may
not spend these funds or must otherwise retain enough funds to cover any potential refunds that
would result if the special election does not occur. We also recommend, however, that the
Convmission conclude that a candidate is permitted to treat oontributions that were nat
designated in writing for any paticular election, or those non-specificafly designated in wriling
for “the next uncnaring election,” as cuotritntions made ih conneotinmwith the next rogularly
scheduled eluction in which the candidate is partigipating; and that if the candidate chooses to
treat undasignated contributions as having been received in cannection with the next regularly
scheduled clection, the candidate is required tc amend the committee’s reports to indicate this. A
candidate may spend these funds in any manner consistent with 2 U.S.C. § 439a(a). The
Commission may express these conclusions by reaffirming the conclusions it made in this matter
on February 6, 2012.

IV. RECOMMENDATION
Reaffirm the conclusions the Commission made in this matter on February 6, 2012.
Attachment

1. Letter from Thomas J. Josefiak and Michael Bayes, Counsel to the Committee, to
Commission Secretary, at 6-7 (Feb. 15, 2012)

Attachment G
Page 7 of 21



